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29, 1900. 


Current Lopics, 

ACHRYMATION seems to have been 
L recognized in Tennessee as a legitimate 
form of argument in the trial of a lawsuit, for 
a judge in that State not long ago refused to 
set aside a verdict on the ground that the jury 
had been improperly influenced by the tears of 
counsel. The judge of the-higher court said: 
“Tears have always been considered legiti- 
mate arguments before the jury, and we know 
of no power or jurisdiction in the trial judge 
tocheck them. Indeed, if counsel has tears at 


command, it may be seriously questioned | 


whether it is not his professional duty to shed 
them whenever proper occasion arises.” This 
is certainly liberal enough to suit the most 
exacting or the most lachrymose. Lawyers, 
after all, are only men; some are naturally 
more impressionable and susceptible to emo- 
tion than others, and, if, during the trial of a 
cause, these are unable to restrain the impulse 
to have a “ good cry,” it seems to be settled | 
in Tennessee, at least, that they may do so 


All letters | 


William Farr, the aforetime dean of the 
Nashville College of Law, which not long 
ago was exposed by the Tennessee Bar 
Association, is reported to have appeared in 
Omaha last month, with the intention of open- 
ing a law school in that city, but his fame hav- 
ing preceded him, and the local Bar being 
coldly indifferent or openly hostile to his pro- 
jects, William Farr, LL. B., LL. M., seems to 
have moved on in search of greener pastures or 
greener lawyers. The Omaha Bee took occa- 
| sion to expose the plans of Mr. Farr and his 

“ diploma mill,” who, according to that paper, 
|had intended to sell law degrees in the 
_ Nebraska metropolis at greatly-reduced prices 
| instead of requiring the usual intellectual tests. 
| In some, at present mysterious, manner, he is 
| reported to have secured the charter of the old 
| Omaha Law School and started the new insti- 
tution principally on paper, naming many 
prominent lawyers of that city as members of 
the new faculty and electing himself to the 
position of “dean.” Having been “run out 
of” several States, Mr. Farr ought to be 
kept, like Aguinaldo, on the run — and he will 
be, if properly advertised by the law and lay 
press. 


In Endowment Rank, Knights of Pythias v. 
Allen, decided by the Supreme Court of Ten- 
nessee, in May, 1900, the principal question 
at issue was whether the use of intoxicating 
liquors, opiates or narcotics, although in the 
manner and amount prescribed by a physician, 
was not such a use as would avoid a certificate 
of insurance, which provided that if death was 
caused by the use of narcotics, there could be 
no recovery thereon. It was assigned as error 
that the court below erred in charging the jury 


without fear that on this account they will | as follows: 


have to face a reversal on the ground that the | 
ends of justice have been interfered with. Of | 
course, it is always possible to overdo or over- 
work the lachrymose’ argument, and the. 
impressionable sort of advocates would do well | 
to keep their tear-ducts in reasonable control, | 
lest the too-practical jurymen conclude that | 
the sentiment is of the manufactured order. | 
Thus kept under control, it seems quite pos- | 
sible that the weeping lawyer can, to a limited | 
extent, manufacture his emotion with very | 
beneficial results to himself and his client. 
Vou. 62.— No. 13. 


“(1) If you should find from the evidence that 
the death of Albert Musson was caused or super- 
induced by the use of narcotics, opiates or intoxi- 
cating liquors and. you should find that at the 
beginning of his illness his attending physician had 
prescribed such narcotics, opiates or intoxicating 
liquors in moderate doses and that he continued to 
use the same in moderate doses, under the advice 
ard prescription, but not beyond the directions of 
his physician, such moderate and prescribed use 
would not be a violation of the rules, regulations 
and by-laws of the defendant.” And, also, in 
charging the jury as follows: “ (2) The plaintiff is. 


Y 
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and in an action for his services a physician 
is not required, under the law, to prove the ne- 
cessity of his making the number of visits that 
he makes, and for which he is seeking com- 
pensation.” On appeal, the Supreme Court 
affirmed the judgment for the plaintiff, the 
_ doctrine of an earlier case being approved, in 
|which it was said: “Where a physician is 
It was argued that the advice of a physi-| called by a person to treat him or his wife, 
cian in the case would be no protection, the | and he takes charge of the case and attends 
contract being plain that if death was caused | from day to day, evidently, in view of his 
by the use of narcotics, there could be no | responsibility for skilful and proper treatment, 
recovery. In sustaining the contrary view of| he must, in the first instance, determine how 
the learned trial judge, the Supreme Court) often he ought to visit the patient, and, so 
cited Insurance Co. v. Ward (140 U. S. 76-91; long as the person employing him accepts his 
11 Sup. Court, 720; 35 L. Ed. 371). In the} services, and does not discharge him or 
latter case it was held that strong drink, taken require him to come less frequently, or fix the 
in good faith under medical advice and for | times when he wishes him to attend, he cannot 
medical purposes, was not a violation of the} afterwards be heard to say that the physician 
condition in the policy similar to the one now' came oftener than was necessary. There was 
under consideration. In that case the court no proof that the claimant came when he was 
said: forbidden to come, or that he was discharged 
“It is in evidence that the assured did take aleo- and continued to attend thereafter.” We 
holic stimulants under medical advice, and, if his agree with our contemporary, the New York 
taking them was only under such advice and only EEN ie a 
in such quantities as were prescribed by a physi- Law Journal, in the opinion that the Illinois 
cian, even if impairment of health followed, it Court has stated somewhat too broadly the 
would not avoid the policy; and, if his impairment rule that a physician is himself the proper 
of health was caused by a strict, fair and bona fide judge of the necessary frequency of his visits 
to a patient. Though the physician, doubt- 


entitled to recover, even if the defendant has shown | 
by a preponderance of the evidence that the death 
of Albert Musson was caused or superinduced by 
the use of intoxicating liquors, narcotics or opiates, 
if you likewise believe from the evidence that the | 
said Albert Musson took the intoxicants, opiates or | 
narcotics under the advice of his physician, and | 
in the manner and amounts prescribed by his | 
physician.” 


following of the doctor’s prescription, then the 
policy would not be avoided. It appears that these 


narcotics, as well as other drugs, are used by physi- 


cians to counteract diseases such as the assured had, | 


and though all are, to some extent, poisonous, yet 
the effect is to prolong life and relieve the afflicted 
party for the time being, so that the use of such 
drug, under the advice of a physician and accord- 
ing to directions, without excess, could not be con- 
sidered a violation of the terms of the policy, but 
a duty of the assured.” 


Another interesting adjudication, with 
reference to physicians, is embodied in the 
decision of the Supreme Court of Illinois, in 
Ebner v. Mackey, in which the claim was by 
a physician for professional services. The 
question at issue was whether a physician can 
regulate the number of calls which he should 
make or should wait for a direction by his 
patient. On the trial the jury was instructed 
that, “as a matter of law, the physician attend- 
ing a patient is the proper and sole judge of 
the necessary frequency of the visits to his 
patient, so long as the patient is in his charge; 


less, is, in the first instance, the proper one to 
determine how often he ought to visit a 
patient, it seems to be going too far to hold 
that the latter “cannot afterward be heard to 
say the physician came oftener than was neces- 
sary,” even though it could be shown, to the 
satisfaction of court and jury, that the illness 
of the patient had been grossly exaggerted 
and the visits of the physician unnecessarily 
frequent. 


The Supreme Court of Cape Colony 
recently considered a somewhat novel appli- 
cation which had been made on behalf of the 
Law Society to strike the name of Mr. O. S. 
Vermooten off the list roll of attorneys and 
solicitors on the ground of professional mis- 
conduct. Mr. Vermooten had been duly 
admitted as an attorney and notary of the 
court, and had taken the oath of allegiance to 
Her Majesty the Queen. He had, however, 
at the Criminal Sessions, held at Grahams- 
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town, been indicted for high treason, found 
guilty and sentenced to four years’ imprison- 
ment by the presiding judge. The acting 
chief justice, the Hon. Justice Buchanan, in 
pronouncing judgment, said: 


The respondent in this case has been tried before 


a judge and a jury on a charge of high treason, | 


when he was convicted and sentenced to four years’ 
imprisonment, and the explanation which has been 


| 100, 82 Fed. 169). 


| 
| 
| 


made on his behalf in his affidavit to-day I see was | 


fully laid before the court then. He gave his own 
evidence fully in extenuation, and, although there 
was some remark made by the prosecuting counsel, 
there was a certain importance in the fact that the 
judge who tried the case imposed a serious sentence, 
no less than four years. As an attorney of this 
court, the respondent, on his admission, took the 
oath of allegiance, and when he violated his oath 
and was convicted of having done so the Law 
Society was justified, and very properly brought his 
conduct before this court to ask for his suspension. 
A person like respondent was not in a position to 
plead ignorance or inexperience, as he was a man 
who had studied the law and passed examinations in 
law, and knows the law, not only practically, but 
from actual study. He acted as an attorney and 
took the oath of allegiance to Her Majesty the 
Queen, but in spite of his knowledge of the law, 
practically, as well as theoretically, and in spite of 
his oath of allegiance taken in open court to be a loyal 
subject of Her Majesty, he now stood in his present 
position. It was a very serious matter for a person 
in his position. At the same time the youth of the 
respondent and his severe punishment will be taken 
into consideration, and all the court will do at 
present is to order that the respondent be suspended 
from practice as an attorney and notary public until 
a further order of the court, and the respondent 
must hand up his certificate of admission to the 
Registrar of the Supreme Court. Their lordships 
(Mr. Justice Maasdorp and Mr. Justice Solomon) 
concurred. 
a 


Hotes of Cases. 

Libel — What Constitutes—In Dun v. Wein- 
traub, decided by the Supreme Court of Georgia in 
July, 1900, it was held that to publish of a merchant 
that he has given a mortgage lien upon his stock 
of goods, though the same does not appear of 
record, is not actionable, without allegations of 
special damage. 

It was further held that to publish of a merchant 
that he has not “succeeded in obtaining the 
implicit confidence of local people,” and that “he 
is looked upon locally as an itinerant trader, of 
small financial responsibility and of uncertain 
Prospects,” is, if false, libelous per se. The court 
said, in part: 

To write of a merchant that he has given a mort- 


| 
| 
| 
| 
| 
} 


Bradstreet, 57 Md. 38; Dun v. Maier, 27 C. C. A. 
Nor is it libelous per se to pub- 
lish of a merchant that a judgment has been 
recovered against him (Woodruff v. Bradstreet Co., 
N. Y., 22 N. E. 354, 5 L. R. A. 555). The state- 
ments made in the financial report, which is the 
subject of the plaintiff's complaint, so far as they 
relate to the mortgage, which he is said to have 
given, contain nothing which is discreditable to him, 
either as an individual or as a merchant. For a 
merchant to secure his creditor by mortgage upon 
his stock is neither discreditable nor dishonest, and 
there is nothing in such an act which is calculated 
to hold the merchant up to public ridicule or con- 
tempt. It might be otherwise, if the charge had 
been that the plaintiff had made a fictitious mort- 
gage, or that he had executed a mortgage to a 
bona fide creditor and had colluded with him to 
withhold the same from record in order that the 
goods of others might be fraudulently brought under 
the lien of the mortgage, or, if it had been stated 
that he had given a mortgage for the purpose of 
giving a preference in violation of the Bankrupt 
Law. To execute a mortgage, which was founded 
upon no consideration, with the understanding that 
the same was to be used by one to whom the person 
purporting to be the mortgagor owed nothing, 
would, if used to the detriment of creditors or 
others, amount to a gross fraud. Withholding from 
record a mortgage taken in good faith, for the pur- 
pose of misleading those to whom the debtor will 
apply for credit, is a badge of fraud. Under the 
Bankrupt Act of 1808, the transfer by a debtor, 
while insolvent, of any portion of his property, to 
one or more of his creditors, with the intent to 
prefer such creditors from other creditors, would 
be an act of bankruptcy (Fost. Fed. Prac. sec. 72). 
But, even if charging any of these acts would make 
the publication a libel, there nothing in the 
language used in the present case which would 
justify an inference that it was the purpose of the 
defendants to charge any of these acts. 


is 


Was the statement that the plaintiff did not seem 
to have succeeded “in obtaining the implicit confi- 
dence of local people,” and that he was “ looked 
upon locally as an itinerant trader, of small financial 
responsibility and uncertain prospects,” libelous 
per se? Whether it would be libelous to say of a 
merchant that he is an itinerant trader, we will not 
stop to inquire, as, under the view we take of the 
present case, it is unnecessary to decide this ques- 
tion. To say of a merchant that he has not suc- 
ceeded in obtaining the implicit confidence of his 
neighbors, coupled with the statement that he is a 
man of small means and of uncertain prospects, 
would be, to say the least of it, placing the individual 
thus spoken of in a position which is neither envi- 
able nor desirable, and would be calculated to injure 
him in the estimation of the business men of other 
communities with whom he might be compelled to 
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come in contact. The words imply that he has 
made an effort to secure the confidence of his 
neighbors, and for some reason has failed to attain 


this end, and that on this account, coupled with the | 
fact that he is a man of small means, his future | 


success is doubtful. Such statements, in reference 
to a merchant, could have but one effect upon his 
business, and that is to seriously injure, if not 
destroy, his credit in those markets where the char- 
acter thus given to him precedes his applications for 
credit. Such statements, in reference to a merchant, 
when false, are libelous per se, as we understand the 
law. The Code declares that charges made of 
another, in reference to his trade, office or profes- 
sion, calculated to injure him therein, are slander- 


ous, without proof of special damage (Civ. Code, | 


sec. 3837). And, as said by the present chief justice 
in Hardy v. Williamson (86 Ga, 557, 12 S. E. 876) : 
“If this be true, as to mere slander, much more is it 
true as to written defamation.” 
v. Holton [Ga.], 34 S. E. 717, 13 Am. & Eng. Enc. 
Law [1st ed.], 314; Newell, Defam., 2d ed. pp. 74, 
193; Odgers, Lib. & Sland., p. 77; Price v. Conway, 
134 Pa. St. 340, 19 Atl. 687, 8 L. R. A. 193.) 


Shopkeeper — Duty to Maintain Safe Place — 
Independent Contractor.— In Corrigan v. Elsinger, 
decided by the Supreme Court of Minnesota in 
August, 1900, it was held that a shopkeeper, so long 
as he keeps his shop open to customers, and invites 
and permits them to enter therein to trade, owes a 
duty to them to keep his store and place of busi- 
ness in a reasonably safe condition, and free from 
danger to personal injury, and he cannot avoid this 
duty, or be relieved therefrom, by permitting an 
independent contractor to enter his store at such 
time to perform a contract with the shopkeeper. 
The court said, in part: 


“ Defendants seek to avoid liability on the theory 


(See, also, Brown | 


| self from liability for the negligence of the wrong- 
| doer on the ground of independent relation, even 
| though such wrongdoer was a competent and fit 
person to do the work, and was acting under a 
contract to do the specific act, and not as an ordi- 
nary employe (2 Thomp. Neg. 909). And, where 
he has the right to control the work or the conduct 
of the workmen, whether they be working under an 
| independent contractor or not, the doctrine of 
respondeat superior applies, and he is liable for in- 
juries to persons caused by the negligence of such 
workmen (Rait v. Carpet Co., 66 Minn. 76, 68 
N. W. 729). And, again, “a contractor may be 
employed to do a particular job, under circum- 
stances which leave the proprietor charged with 
the duty which regularly attaches to him to see that 
| the work does not endanger the safety of others” 
| (2 Thomp. Neg. 907; Homan vy. Stanley, 66 Pa. St. 
| 464; Pickard v. Smith, 10 C. B., N. S., 470). There 
can be no question in this case but that so long as 
| defendants kept their place of business open to 
| customers, and invited and permitted them to enter 
| therein to trade, they owed a duty to such custom- 
ers to keep the same in a reasonably safe condition 
and free from danger to personal injury (Dean v. 
Depot Co., 41 Minn. 360; 43 N. W. 54;5 L. R.A 
442; Engel v. Smith [Mich.], 46 N. W. 21; Emery 
v. Exposition, 56 Minn. 460; 57 N. W. 1132; Pelton 
v. Schmidt [Mich.], 62 N. W. 552). And they 
could not shift such duty upon some other person 
(Jag. Torts. 90). It affirmatively appears from the 
evidence that on the day and at the time of the acci- 
dent to plaintiff the defendants’ store was open to 
the public, and defendants were engaged in the con- 
duct of their business, receiving and trading with 
customers, and there is no suggestion that they had 
surrendered the control of the store, or any part 
thereof, to the Blossom Company; nor does it 
appear that defendants did not have the right to re- 


that the Blossom Company was an independent | quire that the counter be placed in the store after 
contractor, having exclusive charge and control of | business hours, when no customers were in or 
the work in the performance of which plaintiff was | about the place. Having permitted the counter to 
injured, and that no responsibility attached to de- | be moved into the store during business hours, and 
fendants for its conduct or the conduct of the| at a time when customers were there trading, it 
agents, it not appearing that the contract, or the | was defendants’ duty to take charge of the work or 
means of its performance, was in itself dangerous | of the workmen, and see to it that no injury re- 
or likely to lead or result in injury to others. We)| sulted to or was inflicted upon any of such custom- 
have fully considered the very well and carefully | ers; and, having failed in this duty, they are clearly 
prepared brief of counsel for appellants, but are | liable. The court below submitted the case to the 
unable to concur with him on this branch of the | jury on this theory of the law, and there was no 
case. The test by which to determine whether the | error in the charge. The requests to charge were 
person who negligently causes injury to another properly refused, even if we overlook the fact that 
was acting as an agent or employe of the person| they were not presented to the court at the proper 
sought to be charged, or as an independent con- |time. They proceeded on the theory that defend- 
tractor, is, did the person so sought to be charged | ants were relieved from liability on the ground of 
have the right to control the conduct of the} independence of contract; and, for the reasons we 
wrongdoer in the manner of doing the act re- | have stated, such defense was not available to them 
sulting in such injury? (Gahagen v. Aermotor | because they could not thus avoid the duty they 
Co., 67 Minn. 252; 69 N. W. o14). If he! owed to plaintiff as one of their customers. They 
had such right, either as to the time, place or | 


were bound to keep such store in a reasonably safe 
manner of doing the act, he cannot absolve him- | condition, and the mere fact that they had con- 
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tracted with the Blossom Company to construct 
and place the counter in the store could not change 
such duty. 
——— — -4——_— 
NEGLIGENCE. 


Wuen Damaces For Injury To Cuitp Not Ex- 
CESSIVE— ExcLupING Conpuctor’s WRITTEN 
RePoRT — CHARGE OF Court. 

New YorxK SuPREME Court, APPELLATE DIVISION, 

SECOND JupDICcCIAL DEPARTMENT. 


July, 1900. 

Present — Hons. Witt1aAm W. Goopricu, P. J.; 
WILLARD BARTLETT, JOHN Woopwarp, MICHAEL 
H. HirscHBerG and Avtmet F. Jenks, JJ. 


Howarp WILLIAMSON, an Infant, by Lourse WI1L- 
LIAMSON, His Guardian ad litem, Respondent, v. 
Tue Brooktyn HerGutrs RAILRoap, Appellant. 


Appeal by the defendant from a judgment of the 
Supreme Court on a verdict in favor of the plaintiff, 
which judgment was entered in the office of the 
clerk of Kings county on the 16th day of February, 
1900, and also from an order entered in the same 
office on the 26th day of February, 1900, denying 
the defendant’s motion for a new trial. 


John L. Wells for appellant; Thomas E. Pearsall 
for respondent. 


WittarD BartLett, J.— The plaintiff was run 
over by one of the defendant's cars in the borough 
of Brooklyn, on September 25, 1899, and so badly 
injured that he was compelled to suffer two ampu- 
tations, the first removing the lower portion of the 
leit leg at a point about three inches below the knee 
joint, and the second operation destroying the knee 
joint and all below it. This suit was brought to re- 
cover damages for the negligence of the defendant 
in inflicting such injury, and it resulted in a verdict | 
for $22,500. The defendant complains of this verdict 
as excessive, and also argues that the charge of the 
trial judge did not fairly present the case to the 
jury. 

The boy was eleven years old at the time of the | 
accident, and had always previously enjoyed good) 
health. He lived with his mother, who was a 
widow, and he was attending the public school in 
the neighborhood of his mother’s residence. It is 
manifest that the pain resulting from the injury and 
following the two amputations was extreme, and 
the permanent disability arising from the loss of his | 
leg will put the plaintiff at a serious disadvantage | 
physically when he arrives at manhood and enters | 
into the competition of life. The former General | 
Term has sustained verdicts as large as this for | 
Similar injuries to children; and, although the | 
amount of the recovery is certainly large, we are 
not prepared to say that it ought to be reduced. | 

Nor can we accede to the proposition that the 


charge of the court did not fairly present the case to 
the jury. It must have been quite satisfactory to the 
counsel who represented the defendant upon the 
trial, for the record does not show a single excep- 
tion to the charge, or any request for further or 
fuller instructions. It is conceded that the law was 
properly stated to the jury, but the charge is now 
criticised as having “ unduly magnified the theory 
of the plaintiff upon the trial and unduly minimized 
the evidence presented by the defendant,” so that it 
is said that “the evidence offered by the defendant 
was practically withdrawn from the consideration 
of the jury.” 

The language of the charge does not seem to us 
to justify this criticism. On the contrary, its tone 
throughout was extremely fair, and we cannot per- 
ceive that the learned judge said anything or omit- 
ted anything to the prejudice of the defendant. The 
accident occurred, according to the testimony of the 
plaintiff's witnesses, by reason of the fact that the 
fender of the car projected over the sidewalk upon 
which the boy was standing and swept him off his 
feet. As to this occurrence the court instructed 
the jury that it was not negligence in itself for the 
company to permit its fender to pass over the top 
of the curbstone. Certainly, this instruction was 
highly favorable to the defense; and the court was 
careful in other respects to protect the rights of the 
defendant, for example, at the close of the 
charge, where the jury were cautioned not to punish 
the railroad company, if they rendered a verdict in 
favor of the plaintiff, by adding anything to their 
award by way of exemplary damages. 


as, 


The conductor of the car by which the plaintiff 
was injured was a witness for the defendant, and 
testified that the accident occurred in consequence 
of the boy’s attempt to board the car. At the time 
of the trial the witness was no longer in the em- 
ployment of the railroad company, and he stated, 
upon cross-examination, that he had been dis- 
charged for having an unsatisfactory register ac- 
count, and that before his discharge he was sent for 
to go down to the office of the defendant and make 
a statement as tothe accident, which he did. Upon 
his redirect-examination he identified a paper as the 
statement or report which he made to the company 
in regard to the accident, and that paper was offered 


in evidence in behalf of the defendant, but was ex- 


cluded by the court. The exception to this ruling 
presents no error. The mere fact, brought out on 
cross-examination, that the witness had made a re- 
port of the circumstances of the accident, did not 
entitle the defendant to prove the contents of such 
report. The excluded statement is submitted to us 
on a separate sheet, apart from the appeal-book, and 
is not certified as a portion of the record. Assum- 
ing, however, that it is thus laid before us by con- 
sent of counsel, we do not see how the exclusion 
of the report could have been harmful to the de- 
fendant in any point of view. The statement gives 
substantially the same account of the accident as 
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was given by the witness upon the trial, but there 
was no suggestion by plaintiff's counsel that the 
witness had ever described the occurrence differ- 
ently, and, indeed, the jury could hardly have drawn 
any inference from the circumstance that the con- 
ductor was required to make a statement concern- 
ing the accident before leaving the service of the 
railroad company, unless it was that the defendant 
exercised a very proper and commendable degree of 
care in obtaining a written narrative of the facts 
while they were fresh in the mind of the witness. 
There is really no view of the case which makes this 
paper, or any of the testimony in regard to it, in 
any manner material or important to the determina- 
tion of the issue. 


Judgment and order affirmed, with costs. 


Goopricu, P. J. (memorandum) —I concur in the | 
opinion of Mr. Justice Willard Bartlett, except that 
I think that the amount of the verdict was excessive | 
and should be reduced. 


. 


THE RIGHTS OF CREDITORS. 


HARLES H. MILLS was appointed trustee in 
bankruptcy of the property of Walter S. Rich- 
ards, lumber dealer of this city, by a vote of the 
majority, in numbers, of creditors, but who held 
less than half the amount of the claims, by order | 
of William Lansing, referee in bankruptcy for Al- | 
bany county, says The Albany Argus. Eugene D. 
Flanigan, as attorney for Mr. Richards and Mr. 
Richards’ mother, who was a creditor, having re- 
ceived part payment in preference to the general 
creditors, made application to United States Dis- 
trict Judge A. E. Coxe, at Utica, on September 17 
for the reversal of the action of Referee Lansing in 
appointing a trustee. N. B. Spalding appeared in | 
opposition. The question involved was as to how) 
a trustee may be appointed when the bankrupt is 
able to create a deadlock in the meeting of creditors 
and is one of undeniable interest to all lawyers and 
creditors. 

Judge Coxe yesterday handed down his decision 
in the following language, holding in favor of 
Referee Lansing’s action: 

“ United States District Court for the Northern 
District of New York: In the matter of Walter S. 
Richards, bankrupt, upon petition to review the 
action of the referee in appointing a trustee. 


Eugene D. Flanigan for the petitioners; N. B. 
Spalding opposing.— Strictly speaking, there is 


nothing for the court to decide, as the referee has 
not certified the question presented, but, as this | 
omission can probably be supplied, the matter may | 
as well be disposed of without further delay. The 
controversy arises over the action of the referee in 
appointing a trustee after the creditors had failed 
to make a choice, a majority in number voting for | 
one person and a majority in amount for another. 








The dissatisfied creditor insists that the referee 
erred in appointing the candidate of the majority in 
number. He also objects to the action of the ref- 
eree in refusing to permit his attorney to vote at the 
meeting without producing a written proxy. The 
meeting was adjourned to enable the attorney to 
procure the necessary written authority, and as he 
did not return at the expiration of the time, it 
was clearly in the discretion of the referee to pro- 
ceed with the meeting without further delay. His 
action in requiring the production of a written let- 
ter of attorney was proper (In re Blankfein, 3 A. B. 
Rep. 165). 

“Tt seems, however, that the vote of the objecting 
creditor was received and considered by the refcree, 
and that he decided to break the deadlock by ap- 
pointing the trustee supported by the majority in 
number. He thought, and rightly thought, that 
further delay would be injurious to the interests of 
the creditors. It is manifest that he acted entirely 
within the scope of his duty in making the appoint- 
ment. Creditors, by disagreeing, cannot block the 
administration of the estate (In re Hoffler, 3 A. B. 
Rep. 162). Section 44 of the act expressly provides 
that if the creditors do not appoint a trustee the 
court shall do so, and section 56 limits the votes 
at the meeting to those whose claims are proved 
and who are actually in attendance. The reieree 
was not called upon to consider the claim of cred- 
itors who were not present. There is nothing to 
show that the trustee is not a perfectly proper per- 
son to act. Vague and inconsequential accusations 
are made, but nothing is said affecting his ability 
or integrity which will justify the court in overrul- 
ing the decision of the referee. 
referee is confirmed.” 


The action of the 
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NEGLIGENCE — FAILURE TO GUARD OPEN 
DRAW OF BRIDGE — INJURY TO BICYCLE 
RIDER — EVIDENCE — CONTRIBUTORY 
NEGLIGENCE. 


BENEDICT v. City oF Port Huron. 
Opinion filed September 13, 1900. 





LAINTIFF’S intestate was killed by riding off 
an open draw of a bridge at night while on a 
bicycle. A chain, which had been stretched across 
this open draw, as customary, had been run into 
and broken prior to the accident, and the open space 
was unguarded. The defense of contributory negli- 
gence prevailed. 

Held: That the admission of evidence showing 
that the deceased had ridden his bicycle against the 
chain upon this bridge upon other occasions and had 
been violently thrown down upon the bridge, to- 
gether with the argument of counsel upon this 
proof, was not reversible error, the court having 
cautioned the jury that such proof was admissible 
only for the purpose of showing that deceased had 
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knowledge of 
circumstances. 

Testimony that is offered for a purpose for which 
it is competent, 1s not to be excluded because it 
tends to prove another fact which is incompetent. 

2. An argumentative request is properly refused 
by the trial court. 

3. A request that the jury be instructed that 
deceased had a right to assume that the city would 
do its duty in the premises, coupled with an impli- 
cation that deceased was under no obligation to look 
for danger, if he could not reasonably be expected 


the bridge and the surrounding 


to see or expect that the draw was open, was prop- 
erly refused. 

It is negligence for one to ride rapidly toward a 
place of danger in a dark night, in the expectation 
of seeing a small chain on the brink of a chasm in 
time to avoid danger. 

4. In an action against a municipality for injuries 
no recovery can be had if the plaintiff was guilty 
of any want of ordinary care and prudence (however 
slight), which neglect contributed directly to pro- 
duce the injury.— Detroit Legal News. 


Error to the Circuit Court for St. Clair county; 
Samuel Vance, judge. 


Action by James W. Benedict, executor of the 
estate of George Burgess, deceased, against the city 


of Port Huron. 
by 


Defendant had verdict. Plaintiff 


brings error.— Affirmed. 
\very Bros. & Walsh, for plaintiff and appellant. 
(O’Brien Atkinson, of counsel); P. H. Phillips and 


S. L. Merriam, for defendants and appellees. 


Hooker, J.—The plaintiff's intestate was 
drowned, through riding a bicycle off from a bridge 
at night, while the draw was open to permit the 
passage of a vessel. Deceased had a place oi busi- 
ness about two blocks from the bridge, and was in 
the habit of crossing the bridge on his way to and 
irom his home. The testimony vaties as to the 
degree of darkness, but it is shown to have been 
a moonlight night, and a red lamp upon the center 
of each side of the bridge was facing the street. 

stretched across the 
bridge, when the draw was open, and this chain 
had been stretched on this occasion, but had been 
Notwithstanding this 
fact, the draw was opened for the approaching boat, 


Commonly a chain was 


driven against and broken. 


without any steps to provide warning to persons 
The Circuit 
judge left the questions of negligence and contribu- 


approaching being taken. learned 
tory negligence to the jury, and they returned a 
verdict as follows: 

“We find that George P. Burgess came to his 
death through contributory negligence, and, there- 
fore, no cause of action.”” No requests for special 
findings had been submitted to them, but, as this 
verdict clearly shows that it was based on con- 
tributory negligence, it necessarily implies that they | 


found the defendant guilty of negligence. It 
becomes unnecessary, therefore, to discuss the 
assignments of error bearing alone upon defend- 
ant’s negligence. 

There are other bridges in Port Huron where 
conditions are similar. 


1. The defendant showed that on one or two 
the deceased had ridden his _ bicycle 
against the chains upon the bridge where he ulti- 
mately met his death, and had been violently thrown 
down upon the bridge. An attempt was made to 
show that he had done the same upon another 
bridge, and after the answer had been excluded a 
similar question was asked as to a third bridge. 
It was not answered, however. The argument was 
afterwards made that the fact that the deceased rode 
against the chain on other occasions tended to show 
that he was a careless rider, and corroborated the 
testimony of witnesses that on the night in question 
he started from his place of business at a rapid pace, 
with his head down, and was seen thus riding and 
warned when near the chain. It is urged that the 
admission of this testimony, and the conduct of 
counsel in relation to it, and to that excluded, call 
In his charge the judge 


occasions 


for a reversal of the case. 
said upon this subject: 

* Now, in determining whether or not Mr. Bur- 
gess on that night in question was guilty of con- 
tributory negligence, you have a right to take into 
consideration his knowledge of the surrounding 
testi- 
that 
Mr. Burgess, on one or two other occasions, had 


facts and circumstances. There was some 


mony introduced here tending to show 
run against the chain on the bridge and was thrown 
off his bicycle. Now, that testimony was admitted 
for the single and sole purpose of showing or tend- 
ing to show that Mr. Burgess knew the kind of a 
barrier that was used there, and, so far as it tended 
to throw any light on the fact that he knew it was 
a drawbridge and that it was opened at times for 
vessels to pass through. 

“ The defendant’s counsel, in his arguments, said 


to you that the evidence tended strongly to show 


what kind of a rider Mr. Burgess was on _ his 
bicycle. Now, that argument was not proper. 
Counsel was distinctly advised before that testi- 


mony came in that it could not be used for that 
purpose. You have no right to consider that testi- 
mony for the purpose of showing that Mr. Burgess 
was a careless rider, because, though he may have 
been careless at other times, does not show that he 
Whether he was or was 
not careless on the night he was drowned must 
depend upon the evidence bearing upon his conduct 
that night, and not at any other time, so that for 
that purpose you will disregard that testimony, but 
you may consider it for the purpose of showing his 
knowledge of the bridge and the surrounding cir- 
cumstances and the guards that were used there, 
but for no other.” 

It was certainly competent 


was careless on this night. 


to show that the 
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deceased was acquainted with the situation, and the 
fact that on other occasions he had ridden his wheel 
up to the verge of the chasm and had stopped at | 
or been stopped by the: chain, would be convincing | 
evidence of such acquaintance, admissible, notwith- 
standing the fact that it showed carelessness upon | 
those occasions. 

It is a well-understood rule that testimony that 
is offered for a purpose for which it is competent | 
is not to be excluded because it tends to prove 
another fact which is incompetent. 

The court carefully restricted the use of this 
proof, and plainly instructed the jury to disregard 
the objectionable argument. This was all he could | 
‘do, and in the absence of intentional professional 
misconduct or some evidence that the jury dis- 
regarded the instructions of the court, we should 
mot reverse the case for the offer of proof. 

2. Counsel for plaintiff requested the court to 
charge that: 

“The love of life is instinctive; men do not 
usually expose themselves to great discomfort or 
great danger without some _ strong motive. 
Mr. Burgess is dead and cannot speak, but his 
estate is entitled to any presumption that may arise 
from this instinct of self-preservation, and you 
should not find him guilty of negligence without 
satisfactory proof or strong inference that he is so.” 

The request objectionable, because argu- 
mentative, but, furthermore, the inference which a 
jury may draw, in the absence of testimony in a 
case where the victim of the accident is dead, may 
be overcome by any proof, which, in the opinion of 
the jury, reasonably tends to show want of care, 
and the judge was not called upon to instruct the 
jury that the “proof must be satisfactory and the 
inference strong” without further explanation of 
the subject. 

3. It is contended that the court should have 
instructed the jury that the deceased had a right to 
assume that the city would do its duty in the prem- 
ises. A request of this kind was offered, but it was 
coupled with the implication that the deceased was 
under no obligation to look for danger, if he could | 
not reasonably be expected to see or expect that | 
the draw was open. Under undisputed proof we | 
think that the deceased knew he was approaching 
a place that might be dangerous, and, if, as the court 
said, he could not see, there was occasion for cau- 
tion, and he should not blindly push on, in reliance 
upon the expectation that he would be stopped by 
running into a chain on the brink of a chasm. 

Again, the claim that if he momentarily forgot 
the conditions, it would excuse his failure to act 
upon his knowledge, is not tenable. If it were, no 
one need do more than to forget his knowledge of 
conditions, i. ¢., be absent-minded, or preoccupied, | 
to be excused from all care. But these things 
amount to inattention, and inattention is heedless- 
ness, and this is not to be thus excused. The cases 
cited do not support this claim. They go no fur- 


is 








| was entitled to recover. 


|avoid danger. 


ther than to say that it is for the jury to determ‘ne 
what is due care in attempting to avoid a known 
danger. 

Again, a request was offered to the effect that if 
deceased rode over the draw because of the absence 
of the chain, which he was looking for, the plaintiff 
This should not have been 
given. It left out other circumstances. It would 
not be due care to ride rapidly towards a place of 
danger in a dark night, in the expectation of seeing 
a small chain on the brink of a chasm in time to 
It would be a very hazardous 
performance. 

It is contended also that the court ought to have 
called attention to differences in the condition of 


| the bridge and surroundings at the time of the acci- 


dent, from those existing at the time of the trial, 
but we think the request was more in the nature 
of an argument than a proper request. The jury 
could not have failed to understand, if they were 
possessed of ordinary intelligence, that it was the 
condition upon the former, and not the latter occa- 
sion that they were considering. 

The court told the jury that: 

“Tt is the settled law of this State that no person 
can recover damages against a city for injuries, nor 
for the death of any person, if the person who was 
killed or person injured was guilty of contributory 
negligence. Now, that means merely this, if they 
were guilty of some act which in itself was negli- 
gence and contributed to the injury they received 
or to the death they complained of, it would make 
no difference how slight the negligence may be, 
if it contributed to the result, it defeats recovery 
absolutely.” 

It is now argued that this was error, and that the 
contributory negligence must be such as to mate- 
rially contribute to the injury. This is based on 
an expression, probably used out of “ abundant 
caution,” in the case of Denman v. Johnson (85 
Mich. 395). No such question was involved or 
passed upon in the case, and no other is cited. On 
the other hand, it is settled that if the plaintiff was 
guilty of any want of ordinary care and prudence 
(however slight), which neglect contributed directly 
to produce the injury, he cannot recover (Cremer v. 
Portland, 36 Wis. 92). 

The language quoted from the charge might, 


| under some authorities, be objectionable, if standing 


alone, but in connection with the remainder of the 
charge, it is clear that want of ordinary care was 
made the test of contributory negligence, e. g. 
The court sums up the subject by saying: 

“ All these matters are proper for your considera- 
tion, and from them determine whether or not 
Mr. Burgess, when he rode into that draw, was in 
the exercise of that reasonable care and caution 
that a prudent, careful and cautious man would 
have exercised on such a night as that was, 
approaching that bridge, with the knowledge of the 
surroundings Mr. Burgess had; from this testimony 
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and all the surroundings and your own view of the 
bridge, you must determine the fact whether he 
was in the exercise of reasonable care and caution; 


in other words, whether he was guilty of contribu- | 


tory negligence.” 

For an interesting, but, perhaps, rather technical 
discussion of this question, see Beach on Contribu- 
tory Negligence, sec 20 and notes. 

We have endeavored to give the question raised 
a critical examination, and think that the plaintiff's 
case was fairly tried, and clearly submitted to the 
jury. 

The judgment is affirmed. 


The other justices concurred. 
— ¢ —— — 


' JUDICIAL PROCEDURE IN THE 
PHILIPPINES. 


UDICIAL tribunals in the Phillipines are mainly 
military. A large number of military officers 
are detailed on courts-martial, military commissions 
and military boards. The judge advocate courts 
constitute a very important regular tribunal. Beside 
the military courts, the Spanish system has been 
re-established, consisting of justice courts, or their 
equivalent, intendia courts, corresponding to our 
district courts, and a Supreme Court. It is not the 
intention at this time to dwell on the civil tribunals, 
but to invite attention to the military courts of 
justice. 

All case coming before a military court are of a 
criminal nature, the decision being subject to the 
review of the convening authority. The court is 
by fiction supposed to be an independent tribunal; 
it not unfrequently happens, however, that the single 
officer convening it is court and jury, the tribunal he 
has convened being simply an advisory board. As 
an illustration, “let facts be submitted to a candid 


world,” in the record of the case of Isodore Cesar | 
Martin, tried by court-martial, at Appari, on the | 
charges of robbery, assault and battery, violating | 


parole, and murder. 


To the charge of murder, accused pleaded guilty, 
and was so found by the court, who sentenced him | 


to be hung, which sentence was commuted by the 
teviewing authority to confinement in the peniten- 
tiary for fifteen years. 

The reasons given by the reviewing authority for 
such mitigation are that the plea of guilty was 
teceived, and the defendant sentenced, without tak- 
ing evidence. The language is as follows: 
this plea been intelligently made, it is undoubtedly 


true that it would have supported the sentence and | 


findings adjudged. It is, however, the better prac- 
tice, and one which has been frequently enjoined in 


orders that military tribunals in connection with | 


such plea receive and spread upon their records 
such evidence as may afford a knowledge of all the 
televant circumstances attending the commission of 
the crimes alleged; this in order that the convening 


“ Had | 





authority in the exercise of his powers as reviewing 
officer and in the matter of clemency may be fully 
advised. 

“This course was especially incumbent in this 
case where the accused, obviously a man of limited 
intelligence and education, was wholly unacquainted 
with the procedure of the tribunal before which he 
was tried and with the provisions of the laws of 
war applicable to his case. 

* For the reasons above indicated the sentence in 
this case is mitigated to confinement at hard labor 
for the period of fifteen years.” 

The above reason seems to amount to this, that 
the defendant pleaded guilty, which plea under the 
conditions should not have been acted on by the 
court, but that he should have only been so found 
after taking incriminating evidence. In other words 
defendant might have been guilty, and he might 
not —that he was guilty could only be proven by 
competent evidence. 

Under the reasoning of the reviewing authority, 
but two courses could be followed; one was to set 
aside the proceedings and order a new trial, or to 
reverse the action of the court and set the prisoner 
free. The reviewing authority assumed the func- 
tions of court and jury, inflicting a punishment of 
fifteen years’ imprisonment without evidence, proof 
or any authority for its action. 

Another interesting case is that of Riamondo 
Hernandes, a native sentenced to death, by a mili- 
tary commission, the crime for which he was tried 
being the murder of a quartermaster-sergeant, in 
concert with a band of guerrillas, by shooting him 
with rofles and stabbing with bolos. 

The reviewing authority commuted the sentence 
to imprisonment of twenty years, in the opinion 
using the following language: “The reviewing 
authority, however, is unwilling to direct the execu- 
cution of the sentence awarded, believing that the 
accused was influenced to commit the crimes of 
which he stands convicted by local guerrilla chiefs 
who are the principal criminals in the affair, and 
| that he was ignorant of the legal consequences to 
himself attendant upon conviction therefor.” 

In this case the accused was found guilty of the 
murder of one of our soldiers. The sentence was 
| approved, the reviewer saying that the findings of 
| the commission were fully sustained by the evi- 
dence of record, and the death sentence imposed 
by it has the express sanction of the laws of war. 

The reviewing authority takes it upon himself to 
set aside the sentence of the commission, for the 
| reason that he believes that the accused was in- 
fluenced to commit the act by local chiefs. He 
fails to give any reasons for such belief, but takes 
| the case from the men who tried the facts, and who 

were judge and jury, and supposed to have superior 
| means of information, and on account of the sup- 
| posed existence of duress brought to bear on the 
| defendant, which he suspects, or alleges that he sus- 
' pects, imposes such penalty as he sees fit. In this 





202 THE ALBANY 


LAW JOURNAL. 





case the reviewing authority and not the commis- 
sion try the offender and mete out punishment. 

The most peculiar case, however, is that of 
Leocadio Macoco, tried by a military commission 
convened at Laoag, Province of Ilocos Norte, 
Luzon, April 2, 1900, on the charge of murder. The 
defendant was sentenced to death by hanging. The 
reasoning of the reviewing authority in passing upon 
and commuting the sentence is as follows: 

“In the foregoing case of Leocadio Macoco, 
charged with the murder of Antonio Pobre, the evi- 


dence shows that the latter was Cabeza of the barrio | 


of Masnitac, pueblo of Pacay Ilocos Norte, and left 
his home on the afternoon of February 13, 1900, to 
collect taxes due for personal cedulas; that at a place 


called Oaia he stopped in front of the house of the | 


accused, where a party had gathered in celebration 
of the marriage of a native of that place, and there 


demanded payment for their cedulas of two of| 


his tributantes, Adriano and Ambrosio Macoco, 
brothers, and cousins of the deceased, who were of 
the party there present; that these said that was not 
the place to demand payment —that where they 
lived was — and declined to pay for their cedulas. 
“The testimony shows that after this verbal 
altercation the murdered man struck with his whip 
Adriano Macoco three times across the face, and 
was then dragged from his horse by Adriano and 
Ambrosio; that while attempting to draw his bolo, 
this was taken from him by Adriano Macoco who 
struck with it then and_ subse- 
quently when the latter was lying on the ground, 
the blows. that resulted in his death, and that not- 


Antonio Pobre. 


withstanding the evidence as to the blows with the 
whip by the murdered man and the attempt by him 
to draw his bolo—which is given either by the 
relatives or neighbors of the accused —his death 
was a cruel and deliberate murder by Adriano and 
Ambrosio Macoco. 

“ The accused is found guilty as accessory before 
and after the fact, and though there is some technical 
error in such a finding, it is not deemed of such a 
nature as to necessitate disapproval, the evidence 
showing that the accused uttered certain words to 
the principals before the commission of the crime, 
that might have contributed thereto, and afterwards 
assisted the principals in carrying away and burying 
the body of the murdered man. 

“The sentence was confirmed June 29, 1900, but 
it appearing upon a careful reading of the record 
that the accused might not have intended that there 
should follow from his words and subsequent acts 
that which the court has found was their effect, the 
sentence was on that date commuted to confine- 
ment at hard labor for the period of ten years.” 

In all the above-cited cases the penalty was 
inflicted, not by the tribunal trying the case and 
hearing the evidence, but by the one man sitting in 
review on the proceedings of the court. All the 
above legal reasoning is, to say the least, peculiar, 
but most peculiar is that of the last case cited, “ the 


accused might not have intended that there should 
follow from his words and subsequent acts that 
which the court has found was their effect.” The 
primary universal rule of law is that a party is pre- 
sumed to intend the natural consequences of his own 
acts, and how does the reviewing authority know 
from a mere perusal of the record that the accused 
might not have meant that his words should have 
had the effect attributed to them by the court? 
What decision of a court can stand under reasoning 
similar to that above quoted? 


| 
| 


The opinions of the reviewing authority speak 
for themselves; we leave them to the consideration 
of the candid reader without further comment. 

Manila, July 2, 1900. 

W. 
—— 
CHINESE CRIMINAL LAW. 


N. Foster. 


| HE recent developments in China have 

attracted everyone’s attention to that quarter 
of the globe. The work of Mr. Ernest Alabaster, 
barrister-at-law, London, entitled ‘“ Notes 
Commentaries on Chinese Criminal Law,” 
a most opportune time. An idea of this book can 
be gained from the Legal 
practitioners are few and far between in China; in 
fact, it can hardly be said that there are either coun- 
or solicitors. A 
solve the more difficult forensic problems; they 
called 





and 
comes at 


following selections: 


sel semi-official class exists who 
are 
shih i. The tai shu must be a brave set of 
men; they qualify for drawing up petitions, but the 
work is fraught with danger. One poor old fellow 
of seventy got three years’ transportation for draw- 
ing up five petitions. Advocacy is equally risky: a 
scholar was sentenced to two years’ imprisonment 
and eighty blows from the heavy bamboo for try- 
ing to reduce a criminal’s offense from murder to 
manslaughter. Chinese apathy when some villainy 
is being done is largely due to fear of the law, 
which says that “ persons must not interfere, unless 
they have right to do by 
relationship.” 

People who growl at having relations would not 
survive a week in China. There a man is blessed 
with ramifications of relations in every direction, 
and when he wants to hit his enemy over the head 
he has to stop and consider how it will affect this 
vast army of kindred if the law descends upon him. 
He has at least half a dozen mothers to begin with; 
there is his father’s chief wife, the wife who bore 
him, the other wives (if any), the mother who 
brought him up, the stepmother, the wife of the 
relative whose heir he becomes, the mother-in-law, 

'and so on. In the five degrees of relationship there 
can be altogether one hundred souls. 

Here is a curious instance of the way the system 
works in the case of a parent. A father was bribed 
to hush up the murder of a son. Another son re- 
vealing it, the father was excused, and the wretched 
youth heavily sentenced for bringing his father into 
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danger of the law. Again, a woman, tired with 
reaping, slipped and caused her father-in-law to 
hurt himself. 
fine in lieu of a bambooing and three 
transportation. 

It is interesting to know that to kill one’s mother- 
in-law involves a heavier penalty than to kill one’s 
wife —‘“‘a possibly wise provision,” sententiously 
remarks our commentator. 

A lunatic may become a great nuisance to his 


years’ 


numerous relatives by involving them in his vaga- 
ries, nor does his irresponsible condition always 
help him. If he drowns himself in the sacred 


waters of the Palace Lake or the Imperial City 
his relatives will catch it, unless it can be 
proved that he fell in by accident. Lunacy is no 
defense, although the circumstances are carefully 
considered and the sentence mitigated in propor- 
tion; but the curious effect of relationship is shown 
in the following case: A son trying to prevent a 
lunatic brother from beating his father, accidentally 
killed the latter. The lunatic suffered the “ linger- 
ing death” (slicing to pieces) and the other de- 
capitation, subject to his majesty’s pleasure. Guns 
kept handy for burglars may lead to trouble. Li 
Yung-ch’ing mistook his father for a night-robber 
and shot him; result, decapitation. 

Suicides have given rise to most curious compli- 
cations. 


moat, 


A man sent his wife (manlike) to dun an 
elder brother for a debt. The work was thoroughly 
done; failing with tears and torrential abuse, she 
passed on to beating her head against the wall and 
charging him with doing it, thence to smashing his 


bast 





china and strangling his children. Thereafter 
entered friends of the brether, who continued the 


process by cooking and eating his goldfish, and 


washing them down with his solitary jar of wine. | 
Whereat the debtor went forth and hanged himself, ' 


and the brother being held responsible, was sen- 
tenced to strangulation. The wife escaped with a 
fine, but the friends paid two hundred blows apiece 
ior their impromptu meal. 


\ thief who hid under a lady’s couch to avoid 
pursuit so frightened the occupant that she promptly 
killed herself, for which the thief was transported 
for three years. The lady, as a reward for her 
nobility of mind, received a posthumous tablet. If 
a wife assists her husband to cut his throat, the law 
will send her after him without delay; and the un- 
wary scion who is even hoodwinked into helping 
the dread mother-in-law to end her days will incur 
the extreme penalty of slicing to pieces. “A life for 
a life”? is a stern principle in Chinese law, and if a 
father murders a whole family his innocent children 
may have to suffer. In grave cases of treason male 
telations are either decapitated or mutilated to pre- 
vent continuance of the family. 

It is interesting to learn that biting to death and 
burying alive are by no means the worst forms of 
murder; in fact, one solicitious husband who cheer- 
fully buried his wife alive at her request because 


| 


By special favor, she got off with a) 


she suffered so with her corns — no doubt an aggra- 
vated complaint among Celestials — received a very 
mild sentence. Even a Celestial Bluebeard who 


| drove three wives to suicide, burnt a fourth with 


red-hot irons, and cut a steak from a fifth to eat 
with his wine, was legally only liable to strangula- 
tion subject to revision; so a special decree had to 
be issued for his immediate decapitation. Why not 
slicing to pieces, we wonder? 

A good deal depends upon the kind of weapon 
used. A sharp instrument is worse than a ten- 
pound club, but “eye out scooping,” as Aeschylus 
terms it, takes precedence of either. To butt your 
enemy on the nose is an assault only, but it may 
iiivolve bambooing and a year’s hard labor. 

Punishments to fit the crimes are very carefully 
arranged and classified. The severest capital pun- 
ishment is slicing to pieces and extinction of the 
family. It is called “ lingering death,” but in reality 
the third or fourth cut is made fatal. The punish- 
ment is really aimed at the offender’s existence in 
the spirit world. In common with all Orientals, the 
Chinese believe that they inhabit an ethereal body 
aiter death, and that his tenement can be injured 
by a sharp instrument. Hence the chopping up of 
the physical body so injures the doppelganger that 
he is unrecognizable even beyond the grave. This 
is a subtle refinement our criminal law has not yet 
attained to. The offender does not escape his pos- 
thumous disgrace by committing suicide; his corpse 
is sliced up just the same. Even when a merciful 
brother buried a matricide alive to evade the pen- 
alty, the court had him dug up and sliced.— Chic. 
Law Reg. 

—— --—- > -— — 


STATUTE OF FRAUDS—AGREEMENT TO 
INDEMNIFY. 





N Warren v. Abbett, decided by the Supreme 
Court of New Jersey in June, 1900, it was held 
that an agreement by A. to indemnify B. for becom- 
ing accommodation indorser for C. is not within 
the Statute of Frauds, and therefore need not be in 
writing; and the assumption of the responsibility of 
an accommodation indorser on the faith of such 
agreement is a sufficient consideration to support it. 

The court said: 

The material facts presented by the testimony in 
this case are as follows: The plaintiff, who was the 
president of the American Electrical, etc., Com- 
pany, was liable, as an accommodation indorser, 
upon certain of its paper to the extent of $6,000. 
Upon the paper falling due, the holders thereof 
pressed for payment, but consented to renew, pro- 
vided plaintiff would indorse the renewal notes. 
Before agreeing to do so, the plaintiff consulted 
with the defendant, Abbett, and with one Duryea, 
who were directors of the company, and told them 
that, if they would each be responsible to him for 
one-third of the amount of the renewal notes in 
the event of his being compelled to pay them, he 
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would renew his indorsement, but that otherwise 
he would take up the past-due notes and enforce 
them against the company. The defendant and 
Duryea each agreed to be responsible to the extent 
asked by the plaintiff, and the latter thereupon in- 
dorsed the renewal paper. Subsequently the com- 
pany went into the hands of a receiver, and the 
holders of the paper notified plaintiff that they would 
hold him or his indorsement. Negotiations fol- 
lowed, which resulted in the release of the plaintiff 
from his liability as indorser by the payment to the 
holders of the paper of the sum of $2,000. This 
payment was made after consultation with the de- 
fendant and Duryea, and after a promise by each of 
them to the plaintiff that they would each pay one- 
third of that amount. All of these transactions took 
place in the city of New York. This suit having 
been instituted to collect from the defendant his 


one-third of the $2,000 paid by the plaintiff as the | 


consideration for his release from liability or his 
indorsement, the defendant interposed as a defense 





— 


promise by one person to indemnify another for 
becoming a guarantor for a third is not within the 
Statute of Frauds;” the reason being that it is an 
original undertaking, and not in any sense a prom- 
ise to answer for the debt, default or miscarriage of 
another. To the same effect are Tighe v. Morrison 
(116 N. Y. 263; 22 N. E. 164; 5 L. R. A. 617), and 
Jones v. Bacon (145 N. Y. 446; 40 N. E. 216), 
Turning to the decisions of our own courts, in 
Apgar’s Admr. v. Hiler (24 N. J. Law, 812), it was 
determined by the Court of Errors and Appeals that 
where one becomes surety for another at the request 
of a third person, and upon that person’s promise 
that he would be put to no loss, such promise may 
be shown by parol, and is not within the Statute of 
Frauds. In Cortelyou v. Hoagland (40 N. J. Eq. 1) 
the complainant was one of eight directors of a cor- 
poration. He indorsed a promissory note for its 
benefit, upon a promise of his seven co-directors 


| that they would indemnify him against all loss re- 


—first, that his promise to be responsible to the | 


plaintiff to the extent of one-third of the amount 


ment was not in writing, and was, therefore, void 


sulting to him from such indorsement, except as to 
one-eighth part thereof. He was compelled to pay 


| the note, and sought contribution from his co- 
which the latter should be compelled on his indorse- | 


under the New York Statute of Frauds; and, second, | 


that there was no consideration to support the said 
promise. The trial court directed a formal verdict 
to be entered, and allowed this rule for the purpose 
of having determined, at the bar of this court, the 
applicability of the New York statute to the facts 
presented. 


The pertinent provision of the statute invoked by | 


the defendant is in these words: “In the following 
cases every agreement shall be void, unless such 
agreement, or some note or memorandum thereof, 
be in writing and subscribed by the party to be 
charged therewith: * * * (2) Every 


special | 


promise to answer for the debt, default or miscar- | 


riage of another person” 
sec. 2). 


(2 Rev. 
The defendant’s contention 


Stat. p. 


135, | 
is that the | 


promise sued on is an agreement to answer for the | 


debt or default of another, within the meaning of 
the statute, and is, therefore, void. This agreement 
is, in substance, a promise to indemnify the plaintiff 
pro tanto against liability upon his indorsement, and 
the case, therefore, presents the question whether 
a promise by one person to indemnify another for 
becoming an accommodation indorser for a third is 
a promise “to answer for the debt, default or mis- 
carriage of another.” Judicial opinion is not at one 
upon this question. In some of our sister States, 
where a Statute of Frauds almost identical with that 
of New York is in force, it is considered that such 
a promise is within the statute, and therefore void; 
while in other States, and latterly in England, a 
contrary view prevails. The courts of New York 
and of this State consider the true doctrine to be 
that contracts of this kind are not within the statute. 
In the case of Chapin v. Merrill (4 Wend. 657), the 
Supreme Court of New York declared that a “ parol 


directors upon their contract of indemnity. It was 
held that the contract was not within the Statute 
of Frauds. As the courts of New York and New 
Jersey concur in the view that contracts such as that 
which the present case presents are not within the 
Statute of Frauds, it would be bootless to consider 
whether we should be governed by the decisions of 
the one jurisdiction or the other in construing the 
New York statute. In either event, the 
would be the same. 

As to the second question raised by the defense, 
viz., that there is no consideration to support the 
defendant’s contract of indemnity, the cases already. 
cited dispose of it adversely to defendant’s conten- 
tion. In Chapin v. Merrill (supra) it is said that 
“the assumption of the responsibility is a sufficient 
consideration for the promise.” The same language 
is used in Jones. v. Bacon, and in Apgar’s Admr. 
v. Hiler (supra) it is said that, where one becomes 
surety for another upon a promise of indemnity 
made by a third person, he may recover from such 
third person the whole of what he may have been 
compelled to pay as such surety. 


result 


—4—____ 


LORD RUSSELL’S BEGINNING AT THE BAR. 


Among stories of Lord Russell’s early life is that 
of his successful competition for the prize essay of 
the Newry Institute. The subject was “The Age 
We Live In; Its Tendencies and Exigencies.” 
Young Russell, who was then in his eighteenth 
year, treated the theme in such a manner as to carry 
off the prize. His first success at the bar, it is 
said, was obtained by persistence in a case after his 
leader, Mr. Edwin James, had thrown up his brief. 


| The judge, Mr. Justice Compton, was rather testy 


when the junior rose and pointedly asked: “ Don't 
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you know, sir, that your leader has left the court?” 
Mr. Russell, without flinching, said he did, but there 
were some points which he thought it his duty to 
lay before the jury. “ Oh, go on!” said the judge, 
ironically; soon afterwards interrupting to ask this 
audacious young counsel’s name. “ Charles Rus- 
sell,’ said the barrister, with every confidence, and 
calmly resumed his speech. In the course of that 
speech he conquered the prejudice of the judge, 
who, at its close, before himself addressing the jury, 
confessed to Mr. Russell that he had thought him 
at first guilty of great impertinence in putting him- 
self forward to address the jury after his leader had 
abandoned the case; but that he had entirely justi- 
fied himself by his ability and skill— London Dailv 
News. 

ol 


INDUCING, SOLICITING OR SUGGESTING 
COMMISSION OF A CRIME. 

\ ] HERE an officer of the law encourages or 

induces one to violate a statute for the pur- 
pose of maintaining a criminal action thereon, or 
where a person learns that his property is about to 
be stolen or his house is to be burglarized, and in 
order to catch the criminal he directs a servant or 


a detective to assist and encourage the criminal in| 


carrying out his original designs, there should be 
no conviction. A conviction under such conditions 
is a perversion of the law, the true object of which 
is to punish crime, not to induce its commission, 
that he who commits it may be punished. 

The courts formerly were wont to far more 
rigidly scrutinize contrivances for inducing crime, 
but the tendency has been of late to place a judicial 
piemium upon entrapments for the detection of a 
supposed offender. Resorting to such a method for 
the arrest and punishment of a criminal is at once 
a confession of incompetency and a violation of the 
law itself. .It is a question to be settled in the light 
of elementary principles. It is true that the doc- 
trine obtains that an act can be morally wrong, but 
legally right, and that it is proper and justifiable 
to employ any means which will detect and bring 
to punishment him who violates the law. That is, 
it is right under the law for A to pretend to be will- 


ing to aid B to commit crime in order to induce B | 


to commit it, in order that B may be punished for 
such commission. Such a course is practical 
encouragement of wrongdoing, and he who 
engages in it should be held equally guilty with him 
who commits the overt act. It is claimed that oft- 
times, if such means were not used to entrap 
wrongdoers, crimes would go unpunished, because 
the perpetrators could not be discovered. This is 
a confession of weak wit on the part of him whose 
duty it is to ferret out crime and apprehend crimi- 
nals. 
policeman who will instigate, solicit or induce 
another to commit crime would, if the conditions 


were favorable, do the same foul deed. A disposi- | 


Then in the majority of cases the detective or | 





tion to suggest wrong bespeaks a disposition to do 
wrong. 

The testimony of one who has induced another 
to commit an offense, or, knowing of their con- 
sidering its commission, have assented or aided 
therein, as a rule, is utterly unworthy of belief. 
Such moral poverty begets penury of truth. 

An examination of the authorities cited below 
reveals the just doctrine applicable to such cases 
(Conners v. People, 17 Colo. 373; Sannders v. Peo- 
ple, 38 Mich. 218; People v. McCord, 76 Mich. 200; 
State v. Adams, 115 N. C. 775; Allen v. State, 40 
Ala. 334; Speiden v. State, 3 Tex. App. 157; People 
v. Fardner, 73 Hun, 66; Williams v. State, 55 Ga. 
301; Kemp v. State, 11 Humph. [Tenn.] 320; Peo- 
ple v. Collins, 53 Cal. 185; U. S. v. Whittier, 5 Dil- 
lon, 35; U. S. v. Adams, 69 Fed. Rep. 674; Blatke v. 
Linton, 18 Scottish L. R. 583; Clark’s Criminal 
Law, 11; 3 Rice on Evidence, 526; East’s Crown 
Law, 735; also, see Subject of Consent in 4 Am. & 
Eng. Enc. of Law, 686, and 3 Ibid, 662).— Chicago 
Law Journal. 

—— 


JOHN MARSHALL DAY. 


A meeting of the Associated Committee of IIli- 
nois on “ John Marshall Day” was held last Satur- 
day at the office of Mr. Adolph Moses, the chairman, 
There were present Messrs. Jewett, Bradwell, 
Forrest, Banning, Gregory, Eastman and Mil- 
ler. It was determined that the oration by Sena- 
tor Henry Cabot Lodge should be delivered at 
the Auditorium on Monday, February 4, 1901, and 
the committee on hall was instructed to rent the 
Auditorium Theatre for that purpose. 

It was also decided to hold a banquet on the 
evening of “John Marshall Day,” and a banquet 
committee was authorized for that purpose, with 
Judge E. A. Otis as chairman. 

A committee was appointed to select proper 
speakers to move the adjournment of the various 
local courts for the observance of “ John Marshall 
Day.”— Chicago Legal News. 


——_+ 
A WARNING. 


We desire to warn our readers that this Magazine 
has no connection whatever with a certain western 
publication calling itself ‘The American Lawyer’s 
Quarterly.” As the title might indicate that it was 
issued by us we take the present opportunity of 
disclaiming any such relationship. We understand 
that the concern responsible for it is a recently- 
organized one. It has apparently started out with 


| a determination to transact business in this method. 


Instead of adopting a new title, it has assumed that 
of “The American Lawyer,” a phrase which has 
now but one meaning among the legal fraternity. 
This would certainly seem to indicate a decided lack 
of originality on their part, to make no harsher 
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criticism. Had we known that they were devoid of 
that useful quality to such an extent as to prevent 
their devising any new title, we would have been 
glad to render assistance. 

Some time ago our attorney wrote to them pro- 
testing against their use of the name “ The Ameri- 
can Lawyer.” In response to this letter we 
received their written promise to discontinue all use 
of our title.. This promise they have violated. We, 
therefore, take this opportunity of warning our 
readers that the publication in question is in no 
way connected with us.— American Lawyer. 


——o——_ 


Legal ARotes. 


Divorce records for the court year just closed at 
Cleveland indicate that one of every five marriages 
there is so complete a failure as to lead to the 
extreme resort. The number of marriage licenses 
issued in that city during the year ended June 30 


Was 3,235, and the number of divorce petitions filed 


in the same time was 649. 


A woman divorced in Kansas took a new hus- 
band the next day. The judge, hearing of her inten- 
tion, telegraphed to her that if she married so soon, 
he would set the divorce aside. The telegram was 
received half an hour after the wedding. The judge 
commanded her appearance in his court, her friends 
tried in vain to mollify him. He thus addressed 
her: “At the moment the court was seriously 
engaged in the unpleasant duty of severing your 
marriage relations with one man you were spread- 
ing the feast for a wedding to another. Our statute 
expressly stipulates that the decree does not become 
absolute until six months after its rendition. You 
made use of the statutes of Kansas to obtain a 
divorce, and then in utter disregard of those statutes 
you married in Missouri.” He then told her he 
did not intend to advertise the Sixth Judicial Dis- 
trict of Kansas as a dumping ground for domestic 
infelicities of matrimonial adventurers, and set the 
divorce aside. This makes her the wife of the first 
man, and makes her marriage with the second void 
or bigamous.— Exchange. 


A pair of Minnesota Mavericks advertise thus: 

$100 WortH or LEGAL INFORMATION FOR $1. 

Send $1 by registered mail and we will send you 
our book of Divorces. It contains every legal 
ground upon which a divorce may be granted, and 
how long it takes in each State and territory. It is 
so plain that anyone can tell if the law is violated. 
Address ———- ———-, St. Paul, Minn., U. S. A. 
The vigilance committee of the St. Paul Bar should 
have work on hand.— Chicago Law Journal. 


At its last session, the legislature of this State 
passed a law, which went into effect September 1, 
which seems likely to hit the so-called Chinese 


merchants in this country rather hard. It provides 
that hereafter no person or persons shall carry on 
business in the State under any assumed name or 
under any designation, name or style, corporate or 
otherwise, other than the real name of the individual 
or individuals carrying on such business, unless after 
filing in the office of the clerk of the county where 
such business is carried on, a certificate setting forth 
the name under which the business is to be trans- 
acted and the true full name or names of the person 
or persons conducting the business, with his or their 
postoffice address. Persons now carrying on busi- 
ness under an assumed name, or under any designa- 


tion other than the real name, are required to file 


a certificate such as is above described within thirty 
days after the act takes effect, and any person failing 
to file such certificate is declared guilty of a mis- 
demeanor. The object of the law is to prevent the 
use of assumed names or of corporate names where 
there is no real incorporation. 


a en 


Legal Laughs. 

A Manchester lawyer noticed the other evening 
that his youthful son, who was studying arithmetic, 
seemed very restless. Getting impatient, the father 
broke out: “ What on earth ails you? Why can't 
you sit still? Wriggling about every minute.” 

“Tt’s all your fault,” murmured the boy. 

“Why it is?” 

“Cos I asked you last night how many a billion 
was, and you said it was a thundering lot. Teacher 
asked me the same question to-day, and I gave the 
same reply. That’s why I can’t keep still.”— Lon- 
don Answers. 


At a term of the Circuit Court in one of the 
up-river counties not long ago a horse case was 
on trial, and a well-known “horseman” was called 
as a witness. 

“ Well, sir, you saw this horse?” said the defend- 
ant’s counsel. 

“Yes, sir; I— 

“What did you do?” 

“T jest opened his mouth to find out how old 
he was, an’ I says to him, says I, ‘ Old feller, I guess 
you're purty good yet.’ ” 

“Stop!” cried the opposing counsel. “ Your 
honor, I object to any conversation carried on 
between the witness and the horse when the plaint- 
iff was not present.” 

The objection was sustained.— Rochester Post- 
Express. 


One day Lord Morris was sitting at the Four 
Courts as lord chief justice of Ireland, when 4 
young barrister from the north rose nervously to 
make his first motion. The judge had declared that 
no one listening to himself would ever take him 
for anything but an Irishman, which was perfectly 
correct. But Galway could not understand Antrim. 
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ciate where the barrister hailed from. 
“County Antrim,” was the response. 
Then asked his lordship of the official: “ Did ye 








of yer loife?” 





—— - ——- 


Euglish Aotes. 







Mr. Michael T. Farrelly, late legal adviser to 





whose pen is announced a work on the “ Settlement 
in South Africa After the War,” is an Irishman who 
commenced his career at Trinity College, Dublin, 
where he gained many honors and was afterwards 
for a time a member of the senate of his Alma 
Mater. He came to London some time in the 
eighties, and joined the Middle Temple. On his 
call to the bar he won the Barstow scholarship in 
jurisprudence, constitutional and international law, 
at that time the blue ribband of legal prizes. 
Mr. Farrelly only practiced in London for a short 
time, but he was an indefatigable writer upon inter- 
national law questions, and he speedily became a 
recognized authority. He defended the prisoner in 
the Chelsea dynamite case at the Old Bailey, and 
when Jabez Balfour was hiding in South America 
he advised friends, on his behalf, as to the question 
of extradition. He got in touch with the then gov- 
ernment at Pretoria very soon after establishing 
himself in the Transvaal, and his legal services were 
immediately requisitioned. He is said to have 
drafted several of the dispatches to Mr. Chamber- 
lain, and for one of them he received the handsome 
fee of 1,000 guineas. Lawyers’ fees in the erst 
republic were very high, and Mr. Kruger and his 
friends were lavish in this, as in other departments 
of expenditure. At a comparatively early stage of 
the negotiations between Pretoria and London 
Mr. Farrelly persistently warned Mr. Kruger of the 
necessity of adopting a reasonable attitude, but these 
counsels only incensed his employer, who dispensed 
























out. 






A somewhat extraordinary scene occurred on the 
22d inst., before Mr. Justice Barton, sitting as vaca- 
tion judge in Chancery (Ireland), says the 








in the matter of the companies acts and the 
Independent Newspaper Company that the court 
should sanction the sale by the liquidator to 
the Freeman’s Journal, Limited, of the assets of 
the Independent Company for £12,000. While the 
summons was being heard it was announced that 
certain debenture holders offered to take over the 
assets for £16,000. After some discussion, counsel 
for the Freeman’s Journal advanced his offer to 
£16,400, and then counsel for the debenture holders 











The lord chief justice leaned over to ask the asso- | 


iver come across sich a frightful accint in the course | 


with his services some time before the war broke 


Law Times. An application was heard by him| 


made a similar offer, which offer was accepted by! tence of perpetual imprisonment. 


the court, and the matter closed. Auctions in open 
court of property, which is in the care of the court, 
ard which is necessary to be sold, are common 
enough sights in both Bankruptcy and the Land 
| Judges’ Court; but in such cases a properly-qualified 
| auctioneer is always employed. Of course, no one 
| could have anticipated that the competition for the 
| assets of the Independent Newspaper would be so 


keen, and the proceedings in court, therefore, which 
| 


| eventuated in a sort of informal auction in which 
| counsel were the bidders, were totally unexpected. 


President Kruger (says the Daily Chronicle), from | 


| An evening paper has devised the project of erect- 
| ing a stone canopy over Goldsmith’s tomb. Various 
authors of notoriety have been consulted on the 
suggestion and have given the stone canopy their 
approval — apparently, in some cases, as a record 
of personal grievance and a protest against the 
treatment of latter-day genius in search for a 
monumentum @re perennius. Why any genius should 
regard a Victorian stone canopy as a pleasing recog- 
nition is a puzzle to those who are unendowed with 
the artistic temperament. To Oliver Goldsmith, of 
all authors, the tribute appears especially inappro- 
priate, unless it be desired to immortalize him for 
his foolish fondness for fine clothes, and as the 
wearer of bloom-colored coats and puce-colored 
breeches, rather than as the writer of the Vicar of 
Wakefield. Surely, he sleeps best near his present 
simple slab, over which — this is one of the matters 
complained of —the Temple choir-boys play. If 
marble and epitaph could add to his fame, he has 
them already in the Abbey.— Law Times. 


The report that the Italian government has sug- 
gested to the Powers the creation of an international 
police to deal with the anarchist problem suggests 
(says a legal correspondent in the Morning Post), 
an observation of considerable importance to some 
of the countries in which that problem has recently 
manifested itself in an acute form. Would it not be 
well to begin with the restoration of capital punish- 
ment to an effective place in the Penal Code? Its 
application could, if necessary, be restricted to 
| offenses in the nature of treason, though a truly 
wise policy would make it extend to all cases of 
murder, leaving the task of discriminating between 
different degrees of guilt to the judiciary and the 
executive. That the death penalty is not really 
deterrent is a thesis which never has been, and, as 
the late Sir James Stephen said, never can be estab- 
| lished. Much of the evidence taken before our own 
| Capital Punishment Commission thirty-five years 
| ago — the last time that the subject has been really 
| examined in this country —points to a directly 
opposite conclusion. But capital punishment has 
one merit which cannot be gainsaid. It grapples, 
as no other remedy can, with the evil of the trans- 
mission of criminality through heredity. Experi- 
ence shows how difficult it is to carry out a sen- 
With the lapse 
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of time crimes are forgotten, the personnel of the 


punishing authority changes, occasions arise, which, | 
on political grounds, seem to call for an act of | 


grace. The result may be the liberation of notori- 


ous criminals still in the early prime of life, who | 


may not only repeat their crimes, but marry and 
hand on their’ criminal instincts to their children. 
Galen and Seneca recommended the destruction of 
incorrigible offenders against social life, not out of 
revenge, but regarding them as diseased members 
to be removed for the safety of the whole body. 
On similar grounds society may punish the instinc- 
tive criminal who has committed murder with death. 
It is not an insignificant circumstance that in Italy 
herself the case for capital punishment should have 
found a strenuous advocate in Garofalo, the dis- 
tinguished neapolitan lawyer, who made “ crimin- 
ology” the study of his life. Garofalo does not 
accept for a moment the view that capital punish- 
ment is no deterrent. On the contrary, he argues 
that it is the only penalty the criminal really dreads, 
and tells of offenders who committed their crime 
under the impression that capital punishment had 
been abolished, and that food and shelter were to 
be found for them for the remainder of their lives. 
Apropos the future settlement in South Africa, 
says the Daily Chronicle, a suggestion is being made 
that a series of efficient codes should be prepared 
during the period of military administration after 
the war to take the place of the Roman-Dutch law, 
which now prevails both in the Transvaal and in the 
Orange River Colony. The Indian Codes and the 
Penal Codes of Canada and Queensland offer, it is 
said, models which a commission, reinforced by 
experts from the Cape and Natal, would have little 
difficulty in adapting to the needs of South Africa. 
Whether the proposal is practicable or not under 


present circumstances, is a matter on which there | 


may be grave differences of opinion. But from the 
English lawyer’s point of view it would be a decided 
advantage to be able to study South African law 
without recourse to Dutch treatises. 


With the occupation of Pekin by the Allies, the 
task first of punishment and then of pacification will 
begin, says the Law Journal. If it is true that 
M. Delcasse has proposed an international confer- 
ence to deal with the new situation, there is much 
to be said for the suggestion. The delicate prob- 
lems that must present themselves will be all the 
more easily dealt with, if the certainty that they 
will arise is explicitly recognized beforehand, and 
mutual jealousies would tend to disappear in the 
face of such frank explanations as the assembling 
of an international executive council would invite. 
Little difference of opinion is to be feared as regards 
punishment. It will not be vindictive. The dese- 
cration of the Imperial graves, or any retribution 
of that sort, would merely defeat the object in view; 
but it will be even-handed and severe. The sanctity 
of embassies is a lesson of which Europe and the 





civilized world cannot afford that China should 
remain ignorant. The nature of the political set. 
tlement must depend on the continued subsistence 
of the existing government, such as it is. It will be 
curious to see whether an extension of the system 
| of ex-territorial jurisdiction is deemed necessary, 


Mr. Clark Bell, an American lawyer, paid a visit, 
says the Daily News, to Mrs. Maybrick at Ayles- 
bury, and had the opportunity afforded him of see- 
ing Mrs. Maybrick alone. Mr. Bell, in the course 
of an interview with a Central News representative, 
said Mrs. Maybrick is located in the prison 
infirmary at present. She protests her innocence as 
strongly as she did eleven years ago. Mrs. May- 
brick stated that once when on circuit Lord Rus- 
sell, of Killowen, who acted as her counsel at the 
trial, visited her in prison, and in the course of 
conversation said that if there was any man in Eng- 
land who believed her to be innocent, that man 
stood before her. She added that she had nothing 
to complain of. She had nothing but praise for the 
matrons. 


Now that the long vacation has commenced, the 
inns may be searched in vain for any student. In 
the old days the students of Lincoln’s Inn were con- 
tent, says the Globe, to find their recreation at 
home. They spent their leisure hours in shooting 
with bows and arrows at the rabbits which then 
abounded on the open space now known as Lin- 
coln’s Inn Fields, and so popular did this pastime 
become that the benchers had to suppress it. 
Bacon tells an anecdote of one of these shooting 
expeditions which deserves to be repeated. “A 
company of scholars going together to catch coneys 
carried one scholar with them which had not much 
more wit than he was born with; and to him they 
| gave in charge, that if he saw any, he should be 
silent, for fear of scaring them. But he no sooner 
| espied a company of rabbits before the rest, but 

he cried aloud: ‘Ecce multi cuniculi,’ which in 
| English signifies ‘ Behold, many rabbits,’ which he 
| had no sooner said, but the coneys ran to their 
| burrows, and he, being checked by them for it, 
answered: ‘Who the devil could have thought that 
the rabbits understood Latin?’ ” 





Lady Russell of Killowen and her sons and 
daughters feel deeply grateful for all the letters of 
sympathy which they have received from their 
friends. The letters and telegrams have been so 
numerous that they find it impossible to acknowl- 
edge them separately. They beg that their friends 
will accept this public expression of their thanks— 
Law Journal. 


Lord Justice Romer, with the other members of 
the hospitals commission, have arrived at Cape 
Town. The commission began its work immedi- 
ately on landing in order to take the evidence of 
witnesses who were leaving for England. 
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